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III. INTRODUCTION

Jeff Griffin submits this supplemental brief.

IV. ISSUE PRESENTED FOR REVIEW; ASSIGNMENT OF ERROR

The Thurston County Sanitary Code (“Code”™) requires septic permit applicants to
meet various setback and other standards. The Code explicitly authorizes permit
appﬁcants who meet specified criteria to utilize alternative setbacks and other alternative
standards.

For example, the Code generally requires that septic drainfields be located at least
100 feet from open water. However, if the applicant proposes a septic system that
provides for “enhanced treatment performance” as defined by the Code, the Code
explicitly authorizes a reduced setback of 75 feet. Code, § 10.3.

The Code also explicitly authorizes the issuance of septic permits for small lots
that were legally created in the past, but which are smaller than could be created today.
The Code requires an applicant for a septic permit for a small lot to satisfy “all
requirements of these regulations other than minimum land area.” Code, § 21.4.5.3.

Issue: Does a small-lot owner who utilizes and meets alternative setback and
other alternative standards as specifically provided for in the Code satisfy “all
requirements of these regulations other than minimum land area?”

Answer: A permit applicant who satisfies the criteria for utilizing alternative
setbacks and other standards as explicitly provided for in the Code satisfies “all
requirements” of the Code. The two members of the Thurston County Board of Health
who voted to deny Mr. Griffin’s permit erred in concluding otherwise. AR3

(Conclusions of Law 6-7).



V. STATEMENT OF THE CASE

A. Statutory Background. Thurston County’s Sanitary Code governs the

issuance of septic permits. Thurston County based its Sanitary Code on régulaﬁons
published by the State Department of Health. Former Chapter 246-272 WAC.!

The Code contains standards and requirements that any applicant must meet in
order to obtain a septic permit. The Code provides that the County “shall” issue septic
permits to applicants who meet these standards and requirements. Code, § 9.3. See also
WAC 246-272-09001(3)(a).

On its face, the Sanitary Code frequently authorizes applicants who meet stated
criteria to utilize alternative standards or requirements. For example, the Code generally
requires a septic system to be designed for a flow of 120 gallons per bedroom per day
with a minimum of 240 gallons per day. However, if technical justification is provided,
the Code authorizes the utilization of a lower design flow. Code, § 12.2.3.1. See also
WAC 246-272-11501(2)(c)(i). The Code also requires permit applicants either to
perform a winter water table evaluation or to provide other soil and site information to
show that groundwater will not rise into the area in which the effluent is to be discharged.
Code, § 11.4. See also WAC 246-272-11001(4).

The Code requires a 10-foot setback from pressurized water supply lines, but

provides for reduced setback if the applicant constructs the water line in accordance with

' The Department of Health issued updated regulations in 2007, which are codified at Chapter 246-272A
WAC. All references in this brief are to the version of the regulations in effect in 2004-05, when
Mr. Griffin applied for and was issued his permit.



specific criteria published by the Department of Ecology. Code, § 10.1, footnote 4. See
WAC 246-272-09501, Table 1, footnote 4. The Code requires a 5-foot setback from the
septic field to a property line or building foundation, but allows for a setback of two feet
where the property line or building foundation is upgradient. Code, §10.1. See
WAC 246-272-09501, Table 1, footnote 6. Finally, the Code requires a 100-foot setback
from Puget Sound, but authorizes a 75-foot setback where the septic system provides for
“enhanced treatment” of sewage. Code, § 10.3. See WAC 246-272-1 1001(3).

These alternative standards reflect a legislative judgment, made when the State
Department of Health adopted its minimum standards, that compliance with either of the
standards adequately protects public health and the environment. In light of this,
Thurston County interprets its Code to entitle any septic permit applicant who meets
these standards, including either of any alternative setbacks and other alternative
standards, to approval of its septic application as a matter of right. AR 8-12, 339-341°

Finally, the Code contains special requirements applicable only to small lots. In

order to obtain a septic permit for a small lot, the applicant must show:

2 As Environmental Health Officer Steve Peterson testified:

All the setback reductions and the waivers are allowable under the Code, historically the
Department has allowed those on existing lots of record. Staff then made the
determination that it did meet the minimum requirements set forth in the regulations amid
the determination to approve the design.

AR 341.

The County has consistently taken this position even though the Code provides that the Health officer
“may” authorize the use of alternative setbacks and similar standards. The County has interpreted the word
“may” in light of § 9.3’s overarching requirement that the County “shall” issue septic permits to those
qualified for them. In other words, the County “shall” issue a septic permit whenever the Code states that it
“may” do so. The Court of Appeals expressly so recognized. See Thurston Countyv. Griffin, 137
Wn.App. 609, 615, 16, 154 P.3d 296 (2007).



21.4.5.1 The lot is registered as a legal lot of record created prior to
January 1, 1995; and

21452 The lot is outside an area of special concern where minimum land
area has been listed as a design parameter necessary for public
health protection; and

21.4.5.3 The proposed system meets all requirements of these regulations
other than minimum land area.

Again, Thurston County copied these requirements directly from the regulations
promulgated by the State Department of Health. See WAC 246-272-20501(5)(e).

B. Thurston County Health Department Issues Mr. Griffin His Septic

Permit. In 2003, Jeff Griffin purchased a small undeveloped waterfront lot on
Steamboat Island. Mr. Griffin purchased the lot intending to build a one-bedroom house
where he and his wife could retire. AR 355.°

In 2004, Mr. Griffin submitted a septic permit application to the Thurston County
Environmental Health Department. AR 14-16. Mr. Griffin’s application utilized
alternative setbacks and other standards in exactly the manner explicitly authorized by the
Code. The Health Department determined that Mr. Griffin’s application complied, in

every respect, with the Code. See AR 339-41.

®  Respondents may assert that Mr. Griffin “knew” when he purchased his lot that he could not obtain a
septic permit for it.

In acting upon Mr. Griffin’s permit application, the Thurston County Board of Health did NOT find
that Mr. Griffin, when he purchased his lot, somehow “knew” that he could not obtain a septic permit for it.
Therefore, it would be wholly improper for the respondents to assert this as a “fact,” or urge this Court to
base its decision in any way upon this supposed “fact.” City of SeaTac v. Casson, 93 Wn.App. 357, 363,
967 P.2d 1274 (1998).

Mr. Griffin submitted a septic application that fully complied with all specific requirements of the
Code. County staff, applying the Code as the County had consistently interpreted and applied it up to that
time, issued Mr. Griffin’s permit. AR 8-12, 237-78, 339-341. Mr. Griffin did not knowingly invest his
retirement savings in an unbuildable lot.

4



Because Mr. Griffin was applying for a septic permit for a small lot, the Health
Department also reviewed his application pursuant to §21.4.5. The Department
determined that: (1) Mr. Griffin’s lot had been legally created before 1995; (2) the
County had not designated Steamboat Island as an area of special concern; and
(3) Mr. Griffin’s application met all the requirements of the Code other than minimum lot
size. Therefore, the Health Department issued Mr. Griffin his septic permit. AR 16.

C. Board of Health Hearing. Bruce Carter, Mr. Griffin’s neighbor,

appealed. After an administrative process, the Thurston County Board of Health held a
hearing at which it reviewed the permit decision de novo. AR 337-87.

At the hearing, Thurston County Health Department staff submitted a report and
testified, without contradiction, that to the extent Mr. Griffin’s application utilized
alternative setbacks and other alternative standards, Mr. Griffin had satisfied the criteria
articulated on the face of the Code authorizing him to utilize them. AR 8-12, 339-341.
The Board of Health agreed that Mr. Griffin had satisfied the specific criteria the Code
articulated as authorizing the use of these alternatives. AR 1-2 (Findings of Fact 5-10)
(Dgscﬁbing the standards and criteria for utilizing them); AR 3 (Conclusion of Law
No. 4) (“[Tlhe Griffins did what the Department required of them to obtain the waivers
and modified setbacks required”).

At the hearing, Mr. Griffin also submitted the report and testimony of his
engineer. Mr. Griffin’s éngineer concluded that Mr. Griffin’s proposed state-of-the-art

septic system provided more than adequate protection to Puget Sound and would not



jeopardize public health. AR 123. The Board of Health agreed that Mr. Griffin’s
proposed septic system posed no increased risk to public health. AR 3 (Finding of Fact
15) (Finding that Mr. Griffin had “presented wastewater flow report evidence and
testimony from ... a local and reputable soils engineering firm, as well as testimony
from . .. and a report submitted by Pacific Soils and Water”); (Conclusion of Law 5)
(Concluding “t]hat no scientific evidence has been submitted to refute the findings of the
soils or wastewater flow reports submitted by Griffin”).

Finally, Health Department staff testified that if the Board changed the County’s
interpretation of §21.4.5.3 to preclude his utilization of the alternative standards,
Mr. Griffin would not be able to obtain a septic permit for his lot. AR 12 (Thurston
County Environmental Health Staff Report) (“If the applicant is required to meet all
minimum requirements of Article IV without obtaining any waivers or setback
reductions, it is unlikely that the health officer will be able to issue a sewage system
permit for installation of a system on the Griffin property.)”

D. Board of Health 2-1 Decision.

Nevertheless the Board, by a 2-1 vote, denied Mr. Griffin’s application. AR 1-4.

The two members who voted to deny Mr. Griffin’s application held that the sole
“issue for the Board to determine” was one of statutory comstruction: Whether
Mr. Griffin’s “application has met all other requirements other [sic] than minimum land
area as required by § 21.4.5.3.” AR 3 (Conclusion of Law 6). The two members of the

Board who voted to deny the permit interpreted § 21.4.5.3 as requiring Mr. Griffin’s



proposed septic system to satisfy all the requirements of the Sanitary Code without
having to resort to what these two members described as “waivers, setback adjustments,
or other modification of the rules found within the Code.” Id. (Conclusion of Law 7)
(emphasis added).

E. Superior Court Decision

The Superior Court reversed the Board of Health decision. The Superior Court

held that:
I do not find that the term “all requirements” means requirements
without waiver. A requirement is a specific standard, and often for
standards to apply there may be exceptions. A requirement or rule
may still be met if there is an exception to the standard.

Report of Proceedings, at 5. The Superior Court ordered the Board to issue Mr. Griffin’s

permit. CP 199.

F. Court of Appeals Decision

The Court of Appeals reversed the Superior Court. Using reasoning that had not
been adopted by the Board of Health, and that never had been articulated by

Respondents, the Court of Appeals held:

[Tlhe “all requirements” portion of the ordinance at issue here
cannot include “requirements” that have been waived or set back.
If “all requirements” included waivers and setbacks, the language
would be meaningless and superfluous. Every OSS petitioner,
regardless of lot size, is required to comply with the TCSC’s
provisions or else obtain waivers or set backs. Thus, the phrase is
meaningful only if the application’s sole deficiency is lot size.

Thurston County v. Griffin, 137 Wn.App. 609, 618 17, 154 P.3d 296 (2007).



G. Petition for Review Granted

This Court granted Mr. Griffin’s petition for review. In granting the petition, this
Court limited its review only to the issue of the interpretation of the Thurston County

Sanitary Code.

VL STANDARD OF REVIEW

The Court should review the Board of Health’s construction of the language of
§ 21.4.5.3 de novo. Ford Motor Co.v. City of Seattle, Executive Services Dept.,
150 Wn.2d 32, 41 14, 156 P.3d 185 (2007). The Court should give effect to the
ordinance’s plain meaning. McGinnisv. State, 152 Wn.2d 639, 645, 99 P.3d 1240
(2004).

To the extent the Court determines the language of the ordinance to be plain, then
the Court should not grant any deference to the interpretation placed upon it by the
Board. Sleasman v. City of Lacey, 159 Wn.2d 639, 646 14, 151 P.3d 990 (2007). Even
if the Court were to find the language of the ordinance to be ambiguous, the Court should
grant the Board no deference, because the Board interpreted a model ordinance, the
language of which was drafted by the Department of Health, and the Board therefore
lacked expertise with respect to its intended meaning. See Crescent Convalescent Ctr. v.
Department of Social and Health Services, 87 Wn.App. 353, 357-58, 942 P.2d 981
(1997); Russell v. Department of Human Rights, 70 Wn.App. 408, 412, 854 P.2d 1087
(1993), review denied, 123 Wn.2d 1011 (1994).

Finally, if faced with two competing constructions, the Court should construe the
ordinance in a way that renders it constitutional. In re JM.K., 155 Wn.2d 374, 387 § 23,
119 P.3d 840 (2005).



VII. ARGUMENT

A. A Septic Permit Applicant Who Utilizes Alternative Setback and
Similar _Standards as Specifically Authorized by the Code Meets “All

Requirements” of the Code.

Code §21.4.5.3 requires small lot septic permit applicants to satisfy “all
requirements of the Code other than minimum lot size.” The sole issue presented to this
Court is how to construe the phrase “all requirements” as it is used in § 21.4.5.3. The
Court should give the phrase “all requirements” its plain meaning. See, €.8., Sleasman v.
City of Lacey, 159 Wn.2d 639, 641 7, 151 P.3d 990 (2007). Cases to this effect are
legion.

The plain meaning of the word “all” is “the entire or total number” or “any,
whatsoever.” Parkridge Associates, Ltd. v. Ledcor Industries, Inc., 113 Wn.App. 592,
602, 54 P.3d 225 (2002). Where the Sanitary Code on its face provides for alternative
standards, a septic permit applicant meets “all requirements” of the Code by meeting
“any” of the alternative standards provided for on the face of the Code. Such an
applicant fully complies with the rules. He does not, as the two members of the Board of
Health suggested, seek to “modify the rules,” or ask for a “waiver” of the rules’
application to him.

Here, Mr. Griffin submitted a septic permit application that fully complied with
every specific requirement of the Code. AR 3 (Conclusion of Law No. 4). Mr. Griffin’s
septic permit application utilized alternative setbacks and other criteria in exactly the

manner contemplated and authorized by the Code. Mr. Griffin’s septic application



therefore met “all requirements™ of the Code, under the plain meaning of that phrase.
Mr. Griffin’s application satisfied § 21.4.5.3, and he was entitled to the issuance of his
permit.

The two members of the Board of Health who voted to deny Mr. Griffin his
permit claimed Mr. Griffin was attempting to “modif[y] the rules set forth in the Code.”
AR 3 (Conclusion of Law No. 7). This was error. Mr. Griffin did not seek to modify the
rules set forth in the Code. He met the criteria for and utilized alternative standards in
exactly the manner which the Code, on its face, contemplated.

It was not Mr. Griffin, but the two members of the Board who voted to deny his
permit, who modified the rules. Instead of permitting Mr. Griffin to utilize “all
requirements” of the Code, including alternative standards whose use is expressly
authorized on the face of the Code, the two members who voted to deny Mr. Griffin’s
permit permitted him to utilize only “some™—i.e., the most restrictive—of the Code’s
alternative standards.

Moreover, the Board of Health, in this administrative proceeding, was not entitled
to determine, as a matter of policy, that a small lot owner should be required to use the
more restrictive of any alternative standard whose utilization is explicitly authorized on
the face of the Code. The Department of Health made the legislative judgment at the
time it incorporated these alternative standards into its regulations that compliance with
either of any such standard adequately protects public health and the environment. The

Thurston County Commissioners ratified that judgment when they incorporated the

10



Department of Health’s regulations into its Septic Code. The County itself, prior to
Mr. Griffin’s application, accordingly had consistently interpreted its Code to allow small
lot owners to utilize, as of right, any of the alternative standards provided for on the face
of the Code. AR 341. The Board of Health, an administrative body, was not entitled to
revisit or second-guess that legislative judgment. State ex rel. Ogden v. City of Bellevue,
45 Wn.2d 492, 495, 275 P.2d 899 (1954).

Finally, the Board’s construction of this ordinance would effectively vest the
County with an unfettered discretion to determine which small lot applicants may utilize
all of the Code’.s requirements, and which small lot applicants are restricted to utilizing
only “some” of them. Where an ordinance “leaves to the discretion of county officials
the substance of determining what activities are prohibited,” the ordinance is
unconstitutionally vague. Burien Bark Supplyv. King County, 106 Wn.2d 868, 871,
725 P.2d 994 (1986). The two members’ “construction” of § 21.4.5.3 would render it
unconstitutionally vague.

In sum, Mr. Griffin’s septic permit application fully complied with the specific
requirements of the Code, including the criteria which the Code explicitly provided for
the utilization of alternative setback and similar standards. Mr. Griffin’s septic permit
application satisfied “all requirements” of the Code, exactly as § 21.4.5.3, by its plain
language, required. The two members of the Board who voted to deny Mr. Griffin’s

septic permit application, and thus to deny him the ability to make any use of the property

11



which he had invested his retirement savings, erred. The Board’s 2-1 decision was
wrong, and should be reversed.

B. The Phrase “All Requirements” Has Independent Meaning.

The Court of appeals similarly erred. Articulating a rationale that no one had ever
advanced to it, the Court of Appeals suggested any construction of the phrase “all
requirements” other than that adopted by the two members of the Board would render the
phrase “meaningless and superfluous”:

If “all requirements™ included waivers and setbacks, the language would

be meaningless and superfluous. Every OSS petitioner, regardless of lot

size, is required to comply with the TSCSC’s provisions or else obtain

waivers or setbacks. Thus, the phrase is meaningful only if the

application’s sole deficiency is lot size.
Thurston County v. Griffin, 137 Wn.App. at 618 § 17 (emphasis added).

Thé Court of Appeals’ reasoning is grounded on a false dichotomy. The Code
does not give permit applicants a choice between “complying with the Code’s
provisions” or else “obtaining waivers or setbacks.” The Code, on its face, authorizes
permit applicants who meet specified criteria to utilize alternative setbacks and similar
standards. The Court of Appeals erred in holding that the utilization of alternative
standards somehow gave rise to a “deficiency.”

Moreover, the Court of Appeals plainly erred in suggesting that the phrase “all
requirements” would be meaningful only if a small lot permit applicant’s sole

“deficiency” were lot size. Article 1, § 14 of the Code specifically authorizes septic

permit applicants who cannot meet the Code’s requirements, including any of the

12



alternative setbacks and similar standards, to ask the County, in its discretion, to waive
those requirements. See also WAC 246-272-25001. Therefore, Article 3, § 21.4.5.3’s
requirement that a small lot applicant must meet “all requirements” of the Code other
than minimum lot size has the clear purpose and effect of precluding a small lot applicant
who cannot meet the Code’s requirements, including those small lot applicants who
cannot meet any of the Code’s alternative setback or similar standards, from invoking
Article 1, § 14 to ask the County to excuse him or her from meeting them.

Here, Mr. Griffin’s septic permit application met all of the Code’s specific
requirements. AR 3 (Conclusion of Law No. 4). Mr. Griffin did NOT invoke Article 1,
§ 14 to ask the County to excuse him from meeting any of the requirements set forth on
the face of the Code.

The Court of Appeals therefore erred in construing the language of § 21.4.5.3.
Mr. Griffin was entitled to have the Code applied to him according to its plain meaning in
the same way the County has applied it to every other small lot septic permit applicant.
He is entitled to his permit, and to thereby make some use of his property.

VIII. CONCLUSION

Because the Code expressly authorizes permit applicants who meet specified
criteria to utilize alternative setbacks and similar standards, an applicant who meets the
criteria for utilizing those alternative standards meets “all requirements” of the Code.

Therefore, this Court should interpret § 21.4.5.3 to mean exactly what it says: that a

13



small lot septic permit applicant whose application meets “all requirements of the Code
other than minimum lot size” is entitled to the issuance of a permit.

Here, Mr. Griffin’s septic permit application properly utilized and met “all
requirements” of the Code. Therefore, the Court éf Appeals decision should be reversed.
Mr. Griffin should be issued his permit.

DATED this 1st day of May, 2008.

Matthew B, Edwards, W.SBA #18332—
Attorney for Jeff Griffin

14



IX. APPENDICES

A GRIFFIN SEPTIC PERMIT APPLICATION, AS APPROVED. AR 16.
B  THURSTON COUNTY SANITARY CODE (select provisions)
Article I, Section 13
Article II, Section 9.3
Article II, Section 10 (excerpts);
Article II, Section 21.4.5
C CHAPTER 246-272 WAC, ON-SITE SEWAGE SYSTEMS (select provisions)
WAC 246-272-09001(3)(a)
WAC 246-272-09501(1), Table 1, (3)
WAC 246-272-11501(2)(c)(1)
WAC 246-272-20501(4)(e)
WAC 246-272-25001(1)

D TESTIMONY OF THURSTON COUNTY ENVIRONMENTAL HEALTH
OFFICER STEVE PETERSON (AR 339-341)

E BOARD OF HEALTH DECISION (AR 1-4)
F  TRIAL COURT DECISION

G COURT OF APPEALS’ PUBLISHED DECISION
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SYTEM_CALCULATIONS

| RATE FOR TYPE. 28= 1.0 GAL/DAY/SF.
D FOR 1 BEDRQOM RESIDENCE WTH USE OF 120 GALLONS PER DAY
EA= 120 GPD/1.0 GPD PER S.F.= 120 S.F.

m RESERVE AREAS TO BE INSTALLED, OURING CONSTRUCTION

PROJECT INFORMATION

STEAMBOAT ISLAND

lS (. . 140
LATERAL DATA===
-15.0 feet *6. LATERAL DIAMETER 1.5 inch
H 2.7 leet *7. ORIFICE SPACING 2 feet
LASS 200 *8. ORIFICE DIAMETER 3/16 inch
RALS 3 9. ORIFICES PER LATERAL 8
e=e=MANIFOLD DATA ===
{ 5.3 feet *12. MANIFOLD DIAMETER 1.5 inch |
XLASS -200 13. MANIFOLD TYPE - .END
ie= FORCEMAIN DATA ===
TH 10.0 feet *18. SWING CHECK VALVES 1
LASS 200, *19. GATE VALVES 3
ETER 1.5 inch *20. OTHER VEL. HEADS LOST 3
S 4
ISTEM HEAD-FLOW DATA ===
LUES OF PRESSURE AND FLOW AT THE PUMP USING
PRESSURE ON THE LAST ORIFICE AND INCREMENTING
ISSURE ON THE LAST ORIFICE BY 1 FEET.
TATION ABOVE PUMP = 5 FEET
OF HEAD -~ DISCHARGE DATA
DELTA HEAD AT HEAD AT  DELTA TOTAL TOTAL
FLOW IN DISTAL - FORCE. HEAD IN SYSTEM  SYSTEM
LATERIAL (ATERIAL MAIN MANIFOLD FLOW HEAD
) <10% ok  (feet) (feet)  <10% ok  (gal/min) (feet)
0.2 2.01 1.97 -1.7 14.1 7.6
0.2 3.01 2.96 -1.8 17.2 8.9
0.2 4,02 - 3.95 -1.8 19.9 10.2
0.2 5.02 4,93 -1.8 22.3 1.5
0.1 6.03 5.92 -1.8 24.4 12.8 .
0.1 7.03 6.90 -1.8 26.3 14.1
0.1 8.03 ‘7.88 -1.8 28.1 15.4
0.1 9.04 8.87 -1.8 29.9 16.7
o1 10.04 9.86 -1.8 3.5 18.0
\1 11.04- 10.84 -1.8 33.0 19.3
~“ipe System Volume = 7.3 gallans

s 12 10 10
1]
&)
S 5 une
L ] alﬁuémau
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“ORENCO" TANK ADAPTER SEALED

120 SF. /24 ORIFCES
PROVIOES 5 SF.

INFILTRATION ‘AREA

PER ORIFICE

PARCEL § 75200001100
 OWNER: EFF GRIFFIN
9612 MARINER DR NW
OLYWPIA, WA 98502
(360) 402~-5207
DESIGNER: SKILLINGS—CONNOLLY, INC. -
LANE SATER
SO016 LACEY BLVD SE
LACEY, WA 98503
. (360) 491-3393
DESIGN INFO.:
INFORMATION:  DAILY FLOW. 120 GAL/DAY
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W 0"-5 ORGANICS  _
516" SILT LOAM
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16°-5's"  CLAY- -
. : UGHT GRAY
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SECTION 13 WAIVER OF CODE PROVISIONS. Whenever a strict inter-pretation of
this Code would result in significant hardship, a person may request a waiver of
the provision causing hardship from the administrative hearing officer.

13.1 Information Required for the Submission of a Request for Waiver of
Code Provisions. Any person filing a request for waiver of code provisions shall
provide the following information:

{a)  requestor's name and mailing address;

(b) permit applicant’'s name and mailing address;
{c) property owner's name and m;\iling address;
(d)  code provision requested to be waived;

(e) reasons that the code provision cannot be met;

(f} permit type, permit number, parcel number or legal description
‘ if real property is involved;

(g) a summary of the nature of the request;

(h) a summary of the design alternatives that exist for this issue; -
and

{i) a summary of how the specific proposai would mltlga're health
hazards or risks to the public health. -

13.2 Notification.

13.2.1 Whenever a waiver of a provision of this Code involves a set-
back to 1) a neighbor's water source; or 2) a neighboring property, then all
property owners whose property would be directly involved in such a setback
requirement shall be notified of the request for waiver and be given an opportunity
to comment and an opportunity to request an administrative hearing prior to a
decision being made by the administrative hearing officer.

13.2.2 In cases of requests for waiver of solid waste disposal site

1-B-17
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regulations, property owners within 1320 feet, (one quarter mile) of the subject
property shall be notified. ~

13.2.3 Any person required to be notified by this Section may submit
comments for consideration by presenting such comments in writing, to the health
officer. Comments must be submitted within seven {7) calendar days of mailing
the notice.

. 13.2.4 It shall be the responsibility of the person requesting a
waiver, to provide the names and addresses of persons required tc be notified in
Sections 13.2.1 and 13.2.2, above.

13.2.5 Contents of Notification. The notification of waiver request
‘shall contain the following information:

{a) name and address ‘of person requesting a vwai\}'er;
(b) permit lapplication number;

{c) a brief description of the waiver request;

(d)‘ a statement that cofnments may be submitted;

(e) a statement that an administrative hearing may be requested;

() a statement of where and when comments or an administrative
hearing request must be received. :

13.2.6 Notification shall be deemed. complete when a written notice
to the person’s last known address has been deposited in the U.S. Mail or-has
been served on the person according to Section 7.2 of this Article.

13.3 Administrative Hearings Regarding Waiver Requests. Administrative
hearings shall be conducted if requested by the person desiring the waiver or by
the request of any person required to be notified of such a waiver request. An
administrative hearing shall be conducted in accordance with Section 8 of this
Article if the applicant or a notified person requests one. The administrative
hearing shall be conducted within fifteen (15) calendar days of receipt of hearing
request. '
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13.4 Decisions Without a Hearing. The administrative hearing officer may
decide the issue without an administrative hearing if there is no response from
notified parties within seven (7) calendar days of mailing the notification, or if
written statements from the persons who should be notified, as in Section 13.2,
-~ above, are presented stating that they do not objec‘c to the waiver.

13.5 Decisions. The administrative hearing offlcer shall consider all
evidence and testimony pertaining to the request for waiver. He or she may
approve the waiver request, or a portion of the request, upon finding that 1)
compliance with the Code provision(s} would result in significant hardship; -2} the: -
approval is consistent with the intent of this code; and 3) the approval of the
waiver would not result in a hazard to the public health nor significantly increase
risk to the potentially affected persons. The administrative hearing officer may set
conditions, limitations, and time limits as part of any waiver decision. -

13.6 Notice of Decision. A copy of the decision shall be transmitted to the
requestor of the waiver and to each party who has submitted comment or has
requested a copy of the decision.

- 13.7 Appeal. Any person 1) who.requested a waiver; or 2) who is entitled
to notification as set forth in Section 13.2.1 and 13.2.2 of this Article and who
submitted written comment on the waiver request; or 3} any person who is
. entitled to notifi-cation under Sections 13.2.1 and ' 13.2.2 of this Article and
appeared to testify at an administrative hearing regarding a waiver request and
who is aggrieved by the decision regarding the waiver request may appeal to the
Board of Health according to the provisions of this Article. Such appeal must be in
~writing, and be presented to the health officer within ten {10) calendar days and
as stated in Section 8.6 of this Article.

13.8 Concurrence. In the event the regulation or code provision to be
waived is also a state law or regulation, the concurrence of the Secretary of the
Washington State Department of Health or other responsible efficial must be
obtained prior to the waiver being considered complete and in effect.

13.9 Process for Solid Waste Permit Variance Request. The foregoing
process shall be supplementa!l to the variance guidelines for solid waste permit
variances contained in WAC 173-304-700.

SECTION 14 EQUIVALENCY. Alternate methods, techniques and specifications
which differ from those set forth in this Code may be allowed by the health officer
if it can be demonstrated to the health officer's satisfaction that the alternative

1-B-19
AMENDED June 1, 1999
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Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage
Atticle IV

9.3 The health officer shall:

9.3.1 Issue an OSSP when the information submitted under subsection -
9.1 meets the requirements contained in this article. ‘
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Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage

Atticle IV

SECTION 10 _LOCATION.

10.1

Persons shall desngn and install OSS to meet the minimum horizontal

separations shown in Table |, Minimum Horizontal Separations:

TABLE|
MINIMUM HORIZONTAL SEPARATIONS
From edge of From septictank, | g0 puilding
items requiring disposal gg:gg}g;i?":’v essel ‘sewer, collection,
setback | component and ‘pump chamber, and and non-perforated
reserve area distribution box distribution line®
Non-public well or 100 ft. 50 ft. 50 ft.
suction line ,
Publi¢ drinking water | 100 ft. 100 ft. 100 ft.
well
 Public drinking water {200 ft. 200 ft. 100 ft.
spring® 3
Spring or surface water | 100 ft. 50 ft. 50 ft.
used as drlnktng water
source®
Pressurized water 10 1. 10 ft. 10 ft.
supply line*
Properly 10 ft. N/A N/A
decommissioned well® ;'
Surface water® 100 . 50 ft. 10 .
Marine water 100 ft. 50 ft. 10 fi.
Fresh water _
Building foundation 10 ft.° 5 ft. © 2t
AMENDED June 1, 1399 4-28
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Rules and Regulations Governing Disposal of Sewage

Article [V

Iitems requiring
setback

From edge of
disposal
component and
reserve area

From septic tank,
holding tank,
containment vessel,
pump chamber, and
distribution box

From building
sewer, collection,
and non-perforated
distribution line'

Property or easement
line ®

5 ft.

5 ft.

N/A

Interceptor / curtain
drains/ drainage
ditches, stormwater
drywells
Down-gradient’
Up-gradient’

30 ft.
10 ft.

5 ft.
N/A

N/A
N/A

Down-gradient cut or
bank with at [east 5 ft.
of original, undisturbed
soil showing above a
restrictive layer due to
a structural or textural
change "8

25 ft.

N/A

N/A

Down-gradient cut or
bank with less than &
ft. of original,
undisturbed, soil
showing above a
restrictive layer due to
a structural or textural
change”®

50 ft.

N/A

N/A

Downgradient cut or
bank that extends
vertically less than 6
feet from the toe of the
slope to the top of the

a restrictive layer
showing”®

10 ft.
slope that doesn't have _

1

“Building sewer" as defined by the most current edition of the Uniform Plumbing

Code. "Non-perforated distribution" includes pressure sewer transport lines.

If surface water is used as a public drinking water supply, the designer shall

locate the OSS outside of the required sanitary control area.

AMENDED June 1, 1999
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Thurston County Board of Health _
Rules and Regulations Governing Disposal of Sewage
Article [V

Measured from the ordinary high-water mark.

The health officer may approve a sewer transport line within 10 feet of a water
supply line if the sewer line is constructed in accordance with section 2.4 of the
Washington state departmefit of ecology's “Criteria For Sewage Works Design,"
revised October 1985, as thereafter updated, or equivalent.

Before any component can be placed within 100 feet of a well, the designer shall
submit a "decommissicned water well report" provided by a licensed well driller,
which verifies that appropriate decommissioning procedures noted in chapter
173-160 WAC were followed. Once the well is properly decommissioned, it no
longer provides a potential conduit to groundwater, but septic tanks, pump
chambers; containment vessels or distribution boxes should not be placed
directly over the site.

The health officer may allow a reduced horizontal separation o not less than two
feet where the property line, easement line, or building foundation is up-gradient.

The item is down-gradient when liquid will flow toward it upon encountering a
water table or a restrictive layer. The item is up-gradient when liquid will flow
away from it upon encountering a water table or restrictive layer.

This setback is unrelated to setbacks that are necessary for slope stability or
other purposes.

10.2 Where any condition indicates a greater potential for contamination or pollution,
the health officer may increase the minimum horizontal separations. Examples
of such conditions include excessively permeable soils, unconfined aquifers,
shallow or saturated soils, dug wells, and improperly abandoned wells.

10..3 The horizontal separation between an OSS disposal component and an
individual water well, spring, or surface water can be reduced to a minimum of 756
feet, upon signed approval by the health officer if the applicant demonstrates:

10.3.1 Adequate protective site specific conditions, such as physical
settings with low hydro-geologic susceptibility from contaminant
infiltration. Examples of such conditions include evidence of

- confining layers and or aquatards separating any potable water
from the OSS treatment zone or there is an excessive depth to
groundwater; or

10.3.2 Design and proper operation of an OSS system assuring
enhanced treatment performance beyond that accomplished by
meeting the vertical separation and effluent distribution
requirements described in Table IV in subsection 12.2.6 of this
article; or

AMENDED June 1, 1999 4-30
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Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage
Article IV

10.3.3 Evidence of protective conditions involving both subsections
10.3.1 and 10.3.2. )

AMENDED June 1, 1999 4-31
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Thurston County Board of Health
Rules and Regulations Governing Disposal of Sewage
Aricle IV :

21.4 The health officer may:

v 458 | .
AMENDED June 1, 1999 » Appendix B: Page 9
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Thur»ston.County Board-of Health

Rules and Regulations Governing Disposal of Sewage -
Aricle IV

21.4.5 Permit the installation 6f an 0SS, where the minimum land area

requirements or lot sizes cannot be met, only when all of the
following criteria are met:

21451 ~ The lotis registered as a legal lot of record created prior to
January 1, 1995; and : :

21.45.2 The lot is outside an area of special concern where -
minimum land area has been listed as a design parameter
necessary for public health protection; and

21453 The proposed system meets all requirements of these
regulations other than minimum land area.

AMENDED June 1, 1999 ' 4-59 Appendix B: Page 10
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Chapter 246-272 WAC
ON-SITE SEWAGE SYSTEMS .

WAC 246-272-09001 Permits for OSS under three thousand five
hundred gallons per day.

3) The local health officer shall:

(a) Issue a permit when the information submitted under
subsection (1) of this section meets the requirements contained in this chapter and
in local regulations;

Appendix C: Page 1
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WAC 246-272-09501  Location. (1) Persons shall design and install
0SS to meet the minimum horizontal separations shown in Table I, Minimum
Horizontal Separations:

TABLE I
MINIMUM HORIZONTAL SEPARATIONS ,
From septic From building
tank, holding Sewer,
From edge | tank, collection,
of disposal | containment and non-
component | vessel, pump perforated
and reserve | chamber, and distribution
Items requiring setback area distribution box | line'
Non-public well or suction '
line 100 ft. 50 fi. 50 ft.
Public drinking water well 100 ft. 100 ft. 100 ft.
Public drinking water
spring’ 200 ft. 200 ft. 100 ft.
Spring or surface water used
as drinking water source”” 100 ft. 50 ft. 50 ft.
Pressurized water supply
line” 10 ft. 10 ft. 10 ft.
Properly decommissioned
well® 10 fi. N/A N/A
Surface water’
Marine water 100 ft. 50 ft. 10 ft.
Fresh water 100 ft. 50 ft. 10 ft.
Building foundation 10 ft.° 5ft.° 2 ft.
Property or easement line’ 5 fi. 5 ft. N/A
Interceptor/curtain
drains/drainage ditches
Down-gradient’ 30 ft. 5 ft. N/A
Up-gradient’ 10 ft. N/A N/A
“The local health officer may approve a sewer transport line within ten feet of a
water supply line if the sewer line is constructed in accordance with section 2.4
of the department of ecology’s “Criteria for Sewage Works Design,” revised
October 1985, or equivalent.
SThe local health officer may allow a reduced horizontal separation to not less
than two feet where the property line, easement line, or building foundation is
up-gradient.
"The item is down-gradient when liquid will flow toward it upon encountering
a water table or restrictive layer. The item is up-gradient when liquid will flow

away from it upon encountering a water table or restrictive layer.

Appendix C: Page 2
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From septic From building
: tank, holding sewer,

From edge | tank, collection,
of disposal | containment and non-
component | vessel, pump perforated
and reserve | chamber, and | distribution

Items requiring setback area distribution box | line'

Down-gradient cuts or

banks with at least 5 ft. of

original, undisturbed soil

above a restrictive layer due

to a structural or textural

change 25 ft. N/A N/A

Down-gradient cuts or

banks with at least 5 ft. of

original, undisturbed soil

above a restrictive layer due

to a structural or textural

change 50 ft. N/A N/A

N:MBE\Griffin\ON-SITE SEWAGE SYSTEMS excerpts.doc
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3) The horizontal separation between an OSS disposal component and
an individual water well, spring, or surface water can be reduced to a minimum of
seventy-five feet, by the local health officer, and be described as a “conforming”
system upon signed approval by the health officer if the applicant demonstrates:

() Adequate protective site specific conditions, such as
physical settings with low hydro-geologic susceptibility from contaminant
infiltration. Examples of such conditions include evidence of confining layers
and or aquatards separating potable water from the OSS treatment zone, excessive
depth to groundwater, down-gradient contaminant source, or outside the zone of
influence; or

(b) Design and proper operation of an OSS system assuring
enhanced treatment performance beyond that accomplished by meeting the
vertical separation and effluent distribution requirements described in
WAC 246-272-11501(2)(f) Table IV; or

(c) Evidence of protective conditions involving both (a)
and (b) of this subsection.

WAC 246-272-11501  Design.

' (2)  The local health officer and the department shall require the
following design criteria:

(c) The OSS is designed to treat and dispose of the following
flows:

1 For single family residences, one hundred twenty
gallons per bedroom per day, with a minimum of two hundred forty gallons per
day, unless technical justification is provided to support calculations using a lower
design flow;
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WAC 246-272-20501 Developments, subdivisions, and minimum land
area requirements.

(4)  The local health officer may:

(e Permit the installation of an OSS, where the minimum land
area requirements or lot sizes cannot be met, only when all of the following
criteria are met:

(@) The lot is registered as a legal lot of record created
prior to the effective date of this chapter;

(i)  The lot is outside an area of special concern where
minimum land area has been listed as a design parameter necessary for public
health protection; and..

(iii)  The proposed system meets all requirements of
these regulations other than minimum land area.

WAC 246-272-25001  Waiver of state regulations. (1) For individual, site-
by-site waiver requests, if concurrence is granted by the department, the local
health officer may grant a waiver from specific requirements in this chapter for
0SS under three thousand five hundred gallons per day only after the following
procedure has been completed:

() The applicant submits a waiver application to the local health
officer, including justification describing how the requested waiver is consistent
with purpose and objectives to meet the public health intent of this chapter;

(b)  Ifthe local health officer determines that the waiver is consistent
with the standards in and the intent of this chapter;

(c) On a quarterly basis, the local health officer will forward to the
department any approved or denied waivers for their records.
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FUTTERMAN: Okay. With that, I'll turn it over to Steve Peterson.

PETERSON: Good morning, my name’s Steve Peterson. .I'm with the Environmental
Health Division and to the right is Mr. Randy Frebie, our technical lead in onsite
program. We’ll be reviewing the staff process and doing a quick summary for you based
on the staff report that you have received with the associated exhibits.

OBERQUELL: Did- has everybody-did you receive a copy of the staff report? Okay,
thank you. Heads are nodding at both ends of tables. Thank you.

(Mumbling)

PETERSON: A project was submitted by Mr. Jeff Griffin in November 2004. It was for
an onsite sewage systern proposal for the referenced property on Steamboat Island. In the
exhibits, the application is listed as Exhibit A with the specific design the staff reviewed
and approved listed as Exhibit B.

The property is located on the shore of Steamboat Island, the Thurston County Assessor’s
office has it listed as .07 acres, the design proposal lists it as 2,825 square feet
approximately. As Jane had indicated, the minimum lot size for newly -
. Appendix D: Page 1
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this soil type are 2,000-exuse me-12,500 square feet. So staff considered it an existing lot
of record as it was platted in approximately 1927.

The engineered sewage system proposal was for a 120 gallon per day flow, single

bedroom, single family residence, consisting of two drainfields, installed at the same .
time, both the primary drainfield and the reserve drainfield. Staff reviewed this proposal

as it historically is done with all existing lots of record. It’s not unusual to go through

some types of setback reductions on existing lots. - In this particular case several setback

reductions were granted under the Code, specifically the setback from the drainfield to

the property line was reduced from five feet to two and a half feet. And again, that is

specifically allowed under Thurston County Sanitary Code Article 4 Section 10. It

specifies that if there’s certain conditions met, the setback reductions can be reduced.

The same scenario for a reduction from the drainfiéld to the building foundation that was
reduced from ten feet down to two feet. Setback to the surface water, Puget Sound, was
reduced from 100 feet to 75 feet. Article 4, Section 10.3 indicates special criteria that
need to be met to allow that reduction from 100 feet down to 75 feet. The conditions
were met and staff allowed the reduction to 75 feet.

Two waivers were actually granted in the review of this project. The first waiver
revolves around a winter water evaluation. What a winter water evaluation is, it’s an
evaluation of deep soils on the Island to determine if there is any restrictive layer or
ground water in that sand. And basically what staff are looking for is, is it an appropriate
material to go into with a drainfield. The applicant applied for a waiver against the
Department’s policy to hold it for a winter water evaluation, the documentation that was
submitted included a soil scientist’s report, and I believe the soil scientist just came in
and is available for testimony. But basically it was determined staff observations during
the winter and the soil scientist’s report that the waiver was grantable.

For the record, the Department considered the winter water evaluation invalid because we
didn’t get enough rainfall or rainfall spread out over a long enough period to-to actually
come to a determination on our own. That’s when Mr. Griffin obtained a soil scientist,
they submitted additional information, we concurred, granted the waiver.

The second waiver was granted on the property. It’s referred to as a Class A Waiver,
that's a designation that Washington State Department of Health gives that type of
waiver, and basically what it is, it’s if certain mitigating circumstances can be met on the
site or via the design proposal, the waivers granted. Basically, the State has already set
forth what the mitigation measures need to be to grant the waiver. The design
incorporated those mitigation factors, and staff granted the waiver from that water supply
line to the tanks from ten feet to five feet, and it’s not the water supply line for the public
water system. It’s the water supply line that serves the proposed residence only.

A design flow reductions wefe also proposed in the design proposal. Article 4 states that
the minimum design flow for a single family residence should be 240 gallons a day,
unless other technical justification is provided for allowing smaller flows. The engineer
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design basically provided technical justification that staff reviewed and concurred with.
‘The justification was low flow fixtures in the residence. The drainfield flow is controlled
by a timer device on the pump chamber. And what that is;-its-its kind of like a light
- timer. It controls'when that pump comes on and off so it can be set in such a manner that
a limited number of gallons are pumped out to the drainfield on a daily basis. IfI
understand the design correctly, the proposal is to limit the flow to the drainfield at 120
gallons per day. The design was not required to, but for various reasons the engineer
proposed, alternating drainfields. That’s the installation of both the primary drainfield
with an in-use system and the reserve area. The proposal 1 believe was to alternate the
drainfields at six months intervals, I believe. a : g

All the setback reductions and the waivers are allowable under the Code, historically the
Department has allowed those on existing lots ‘of record. Staff then made the
determination that it did meet the minimum requirements set forth in the regulations and
made the determination to approve the design.
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Jeff Griffin ) .

THIS MATTER came before the Board of Health (Board) on or about June 21, 2005, as a result of
an appeal by Jeff Griffin of the Hearing Officer's decision, dated May 16, 2005, which granted the appeal
of Bruce Carter, denying the application for an on-site sewage system permit [0SS] by the Griffin's for an
undersized lot on Tax Parcel #76200001100. ' ‘

" The Board has reviewed the decision of the hearing officer; all evidence presented to the Board,
[Listed in Attachment A to this Decision] and. heard the testimony and argument of Appellant Jeff Griffin -
and his witnesses, as well as the testimony and argument of Thurston County and its witnesses.

~ Based on the above record, a majority of the Board adopts the findings, facts, conclusions and
decision of the Hearings Officer denying the issuance of an 0SS to the Griffins’. [Cathy Wolfe of the
Board of Health dissents, and her dissent follows herein.] This denial is based upon the following findings
and conclusions:

a) Findings
A majority of the Board of Health finds as follows:

1) The Appellant Jeff Griffin ap.plied for a permit to install an OSS to serve a home on Lot
11 of Steamboat Island. B .

2) Lot 11 is currently vacant, is approximately 2,850 square feet in size, and has
dimensions of 114 feet by 25 feet.

3) There are approximateiy'42 .existing homes on Steamboat Island, which is .
approximately 8 acres in size: Steamboat Island was platted in 1927, and 126 lots are
shown on the recorded plat map. :

4) The design proposal is fbr a sewage system that utilizes pressure distribution and a
sand lined bed to treat the septic tank effluent before it flows into native sands found

approximately five (5) feet below the ground surface. .
5)" Griffin requested and received approval for two wai\}ers associated with the application:

a) Waiver of a-winter water table evaluation, and
b) Waiver reducing the separation between the septic tank and pump chamber from
ten (10) to five (5) feet. '

6) The winter water table requirement was waived due to the conclusions of a soils report
prepared by Pacific Rim Soil and Water, and the results of on-site evaluation performed
by Griffin and an agent of the Health Officer. The tank and pump separation waiver was
granted as the application complied with “mitigating measures” established by the
Washington State Department of Health for this type of application.

7) Griffin requested and received approval for three setback reductions associated with the
application: '
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a) Horizontal setback between disposal component and building foundation from ten
(10) feet to two (2) feet, ' :

b) Horizontal setback between disposal component and adjacent property line from five
(5) feet, and 4 )

¢) Horizontal setback between disposal component and surface water from one
hundred (100) feet to seventy-five feet (75). = - deo : S

8) The rationale for granting the building foundation setback used by the Department was
that the foundation would be slightly uphill of the disposal component and that the drain
field bed would be lined with plastic to prevent lateral movement of the effluent from the
drain field to.the foundation. The rationale for granting the building foundation setback
used by the Department was that the adjacent property line was “up gradient”, the
plastic liner for the drain field, and that “no impervious layer was located below the
disposal component.”- The rationale for granting the building foundation setback used
by the Department was that “the enhanced effluent treatment would be provided by the

- sand.ined bed-system that utilizes pressure distribution.” :

9) Griffin requested and received from the Department a reduction in the minimum design
flow from 240 to 120 gallons per day for a single-family residence. The reduction was
granted as the application shows a one-bedroom floor plan, pump timers that will limit .
discharge from the system to 120 gallons per day, the plan has a primary and reserve
system to handle “overflow” capacity, and the installation of low flow fixtures to reduce
wastewater production. :

"

10) Griffin requested and received from the department fo install an OSS ori a lot that did
not meet the minimum land area requirements stated in Article IV of the Sanitary Code.
-Article IV, Section 21.4.5.3 allows for construction of an OSS on a too-srnall lot if “all
(other) requirements” are met. The Department determined that with the waivers and ,
setbacks that were allowed based upon Griffin's actions, the “all (other) requirements” - |
-provision had been met, and the application was granted. ‘

11) Bruce Carter, who with his sister owns an adjacent parcel and appealed the i_ssuanCe
of the permit claiming that they would be adversely affected if the approved system ;
failed. ' ' ' ‘

12) The appeal went to the Hearing Officer. The Hearing Officer granted the appeal and
denied the issuance of the permit to the Griffins. :

13) The Hearing Officer cited the following relevant criteria that were considered in denying
the permit [other criteria cited by the Hearing Officer in his decision were shown to be
corrected at the time of the Board of Health hearing]:

a) The Hearing Officer first determined that the minimum land area requirements and
density are significant public health issues when considering the permitting of 0SS
on undersized lots, and that the Health Officer or their designee should “take a
conservative position when considering how to apply Section 21.45.3".
b) That the only way for the lot to be developed was to allow a “substantial number” of
waivers and horizontal setback reductions.
c) The greatest concern of the setback reductions was the shortened distance ‘ -
between the system and surface waters. The current requirement is 100 feet. :
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14) At the public hearing, Thurston County presented-the facts and evidence underlying the

Health Officers position, testimony provided by Art Starry, as well as why the County
originally approved the application, testimony provided by Steve Peterson. The County
did not make a recommendation to the Board; instead, it asked the Board to focus on
the term “all (other) requirements” found in Article IV, Section 21.4.5.3 and asked the

"Board to interpret the meaning of this Ianguage in relation to small-lot OSS applications.

15) Griffin presented wastewater flow report evidence and testimony from Robert G.

_Connolly, P.E. of Skillings-Connolly, a local and reputable soils engineering firm, as well

as testimony from Lisa Palazzi, CPSS and the-previous report submitted by Pacific Rim
Soil and Water. These reports supported Griffin's contention that the waivers and
setbacks were plausible considering the makeup of the soils underlying the subject
parcel.. Griffin also solicited testimony from Doug DeForrest and Bruce Carter.

16) The BOH considered evidence submitted by Griffin, Qerter, and the Cdunty.

b) Conclusions

Based upon the above findings, a majority of the Board- of Health Concludes as follows:

1)

2)

3)

4)-

S)
6)

7)

That Article 1V, Section 21 of the Thurston County Sanitary Code covers OSS permits
for too-small Iots .

That Article IV section. 21.4.5 states that the Health Officer may (emphasis added)
permit the lnstallatron of an 0SS where minimum land area requurements or lot sizes

Aonly when..

21.4.5.1 The lotis registered as a legal lot of record created pnor to Jan 1, 1995; and

21.4.5.2 The lotis outside an area of special concem where minimum Iand area has
been listed as a design parameter necessary for public hea!th protection;
~and - .

21 A4.5. 3 The proposed system meets all requirements of these regulatlons other than
mlmmum land area. (Emphasis added) -:

That there is no |ssue in front of the Board concemlng 21.4.5.1 or 21 4 5.2

That the Griffins did what the Department requrred of them to obtain the waivers and -
modified setback required.

That no scientific evidence has been submitted to refute the fi ndings of the soils or
wastewater flow reports submitted by Griffin.

That the issue for the Board is to determine if the application has met all other
requirements other than minimum land area as required by 21.4.53.

That-a majority of the Board agrees with the Hearings Officer in that the language in
21.4.5.3 shouid be construed conservatively. “All (other) requirements” means that an
application for an OSS on a too-small lot should satisfy all requrrements related to
permitting at the time of application without having to result to waivers, setback
adjustments or other modification of the rules found within the Code
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Based upon the above findings and conclusions, IT IS HEREBY ORDERED AS FOLLOWS:

(1) The Griffin's appeal is denied. The hearing officer’s decision is affirmed.

DATED this 57 day of d%,W :2008.
 BOARD OF HEALTH
ATTEST: : : Thurston County, Washington

Clerk of the Board ' (A /Q/—&t W%
u . . | Chairman Diane Obe que" !
s RO dhed

_ Commissioner Robert N. Macleod s

—

Dissent

I respectfully dissent.

{ agree with the findings of the Board and the Conclusions except for Conclusion No. 7. To me, the -
meaning of the term “all (other) requirements” is ambiguous and unclear. Therefore, 1 chose to err
on the side of the applicant who has completed all of the requirements placed upon him by county
staff. . _ '

" " The findings of the soils report and the Wwastewater flow réport is undisputed. While | appreciate
the concems of the Hearings Officer, the evidence.before-the Board would indicate that permitting

this OSS would not present a health problem to the neighbors-or citizens of Thurston County.
Therefore, | would vote to overtum the decision of the Hearing Officer and issue the permit to the

Griffins.1 :
Co,rﬁmissioyf Cathy%olfe

o - 11tis not my preference to allow septic systems on undersized lots, and | agree that close scrutiny should be given to this type of 1
application. However, due to the ambiguity | see, | feel that | have no choice in this situation. | would like to see the Department )
act quickly to amend the language of 21.4.5.3 so that this type of prablem does not occur in the future.
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17 Defendams' Thurston C'nunty appeared by and'through its counsel Allen Miller of the.’l‘hurstor.l

- County Frosecutmg Attorneys Ofﬁcc Brucc Carter appeared pro se

' ;3 The Court considered the following pleadings

21 1 QOpening Brief m' Support of Jeff Gnffin’s i.and'Use’i’etltidn,,

20 2 - Thurstdn County's Brief n Opposttion to J efi" Grffin's Land Usg Petition, and '
23 © 3 . Addittonal Rcspoﬁd‘ents’ Briefn Opposihbn to anﬁn Land Use Petition,

24 , 4 Reply Briefin Support of J cff Gniffin's LUPA Petition |

2: ‘ In addﬁ;o‘n,‘ the | Cour:t' considered the 389 page Admimlstran_ve Réﬁord.: and the oral |

57 || argument of counsel , ' - o _ ' l
OWENS DAVIES P§

280 o _ ' | 926 24thWauSW B A oo nn
Olympia
ORDER GRANTING JEFF GRIFFIN § LUPA PEI'ITION 1 Phone .
| CMAMICG Mg\ LUPA Ond wpd Fuesim Appendix F: Page 1
. . CP 198
SCANNED _ + Order Granting Jeff Griffin’s

LUPA Petition



'

Based on the foregomg, the Court finds as follows

I Jeff Gnffin’s LUPA pefition 1s hereby GRANTED,

2 The Thuvrston County Board of Health’s Augﬁs’t 1, 2005 decision to deny Mr
Gnffin a septic penmf with respect to project No 2004105629 1s REVERSED and Thurstqn
County 15 ORDERED to 1ssue Jeff Gniffin said permut forthwith |

- DATED this (b day of February, 2006

Presented by

“Mifttron-BEdwards, WSBA No—12332

AT

Allen T Muller, Jr

Attorneys for Plamtiff

Appmvedby./—]sh‘(afmwa‘l Wﬁ |

Notlce of Presentation Waived

THURSTON COUNTY PROSECUTING
ATTORNEYS OFFICE

Attomeys for Defendant

BRUCE D CARTER /

Bruce D Carter, wé‘EA No 2588
Attomeys for Bruce Carter, et a

OWENS DAVIES, P §
926 24th WaySW«P O Box 187

Olympa ¥
ORDER GRANTING JEFF GRIFFIN § LUPA PETITION - 2 - Phone
cumnmw\wmd-pd . Facsimle Appendix F: Page 2
A 3 ' CP 199
SCANAEL Order Granting Jeff Griffin’s
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